In the United States, there has been tremendous growth in a form of third-party litigation financing where investors buy pieces of lawsuits from plaintiffs. Many scholars believe that this new financing helps to balance the risk tolerance of plaintiffs and defendants and thereby facilitates the resolution of litigation in a way that more closely tracks the goals of the substantive law. In this Article, I ask whether these risk-balancing virtues of claim investing carry over into class action cases. This is a question that has not yet been addressed by scholars because many think it is not possible for financiers to buy pieces of class action lawsuits in the United States. But I show that such investments are neither impractical nor unethical; indeed, it appears that they are already here. It is therefore worth considering whether the investments confer the same social benefits they do in other cases. I argue that although class members do not need a risk transfer device in class action cases because they are almost always risk-neutral in light of their small losses, their lawyers do need such a device. Although this does not necessarily mean that claim investing is socially desirable overall in class actions, the social costs that have thus far been identified with claim investing seem modest compared to the benefits.
The New Third-Party Litigation Financing
IntrodUCtIon

In a brilliant article in 2010 entitled Litigation Finance: A Market Solution to a Procedural Problem,
1 Jonathan Molot made a compelling case for third-party financing of lawsuits: in a world where plaintiffs and defendants sometimes have different risk constraints, selling some or all of legal claims and defenses to unconstrained third parties offers us a more promising way to ensure that lawsuits are resolved at the right "price" than procedural reforms to our legal system. Professor Molot's article has been incredibly influential, and has contributed significantly to the tremendous rise over the last few years of a new form of litigation financing in the United States where plaintiffs sell a portion of their claims to third parties in exchange for upfront cash compensation.
In this Article, I ask whether the risk-balancing virtues of this new claim investing carry over into class action cases. This is a question that has not been much addressed by scholars because many commentators think it is not possible for financiers to buy a piece of a class action lawsuit.
2 Some commentators think it is impractical, others unethical. But in this Article I try to show that it is neither impractical nor unethical for financiers to buy into class action cases. Indeed, it appears that modified forms of this new financing are already there. And I doubt these modifications are even necessary: I think there are practical and ethical ways for financiers to buy portions of class claims just as they do other claims.
For this reason, I think it is worth asking whether the social benefits of claim investing identified by Professor Molot carry over to class action cases.
If not, perhaps we should foreclose any expansion of the new financing into those cases. Indeed, given that plaintiffs are not often risk-averse in class actions because they have so little at stake, it is hard to see what risk disparity exists for financing to mitigate. However, this view overlooks the role that lawyers play in class litigation; in many ways, the lawyers are the real parties in interest. Class action lawyers are the parties who decide to bring litigation and who decide when to settle it. These decisions are driven by the fee awards (usually a percentage of the recovery) they stand to gain from their cases. If they decide to settle too early because they are more risk-averse than defendants, then there may indeed be risk-balancing gains when they can sell some or all of their stakes to third parties.
This does not necessarily mean that we should continue to permit the claim investing in class action cases. Some commentators have identified social costs to the new financing as well as social benefits. Thus far, however, these costs seem modest and unlikely to outweigh the benefits.
In Part I, I set forth a brief overview of the old and new forms of thirdparty financing in the United States. I then recount the risk-balancing virtues most scholars believe the new, claim-investing financing brings to American litigation. In Part II, I discuss whether these virtues carry over to class action litigation as well as show how the new financing can be -and, in some respects, already is -used in class action litigation. In light of the riskbalancing benefits financing can bring to class action lawyers, the benefits of financing may very well outweigh the costs even in class action litigation.
I. the old And new thIrd-pArty lItIgAtIon fInAnCIng In the UnIted StAteS
Lawsuits in the United States can be both expensive and risky, and litigants have long mitigated these exigencies by turning to third parties to pay their litigation expenses and to shift their litigation risk. Traditionally, these third parties have been a litigant's lawyer (i.e., contingency fees), a liability insurer, or a recourse or nonrecourse lender. In Figure 1 , I organize the traditional sources of financing expenses and risk. As Figure 1 shows, both sides to a lawsuit have long had access to various forms of expense financing; I will not dwell on them much in this Article. But this has not been so with regard to risk financing. Here, it has been thought that plaintiffs have not had access to mechanisms to shift the risk that they might lose a lawsuit.
3 Defendants, by contrast, have liability insurance. Not only do liability insurers help defendants by paying their litigation expenses, but they assume much of the risk of adverse judgments as well.
However, this disparity has now been overcome. With the recent relaxation of laws against champerty and maintenance, 4 plaintiffs can now sell portions of their recoveries to non-lawyer investors.
5 These investors -investment banks and hedge funds like Burford Capital 6 and Bentham IMF 7 -pay plaintiffs cash up front in exchange for a percentage of their eventual recoveries (if any). 8 The plaintiffs often use the money to pay their lawyers by the hour and to pay for other litigation expenses -so claim investing can be a new form of expense financing -but, for the first time, they can also use the money to transfer the risk of an adverse judgment: they can book a certain gain now and make the investor shoulder the risk instead. Why does it make a difference whether plaintiffs have a risk-financing device as defendants do? To see why, consider the all-too-common lawsuit where the plaintiff is more risk-averse than the defendant. Without risk financing available to the plaintiff, the plaintiff will be inclined to settle the case for less than its expected value because the plaintiff is willing to trade more money to avoid the risk of an adverse jury verdict than the defendant is.
11 As Professor Molot argued, this means that such a lawsuit is therefore not resolved according to its "merits," but, rather, according to the arbitrariness of which side is more risk-averse.
12 This is socially undesirable because, when lawsuits are not resolved according to their merits, plaintiffs are not compensated and defendants are not deterred as prescribed by the substantive law. I depict this in Figure 3 , which is a common schematic that law-andeconomics scholars use to demonstrate at what price litigation settles. On the left side of the schematic is the plaintiff's economic position ("P"), and on the right side is the defendant's economic position ("D"). In the middle, the line "X" depicts how much money the average jury would award the plaintiff in this lawsuit -what Professor Molot called the "merits." The lines "L" depict what each party expects to pay in litigation expenses to get to the jury verdict. If we ignore risk preferences (i.e., ignore line "R" in Figure  3 ), the settlement range -the range where each party is made better off by settlement rather than by expending litigation expenses to go to the juryis the area from X-L to X+L; the plaintiff is willing to settle for any amount above what it expects to win before the jury minus how much it would cost to get there, and the defendant is willing to settle for any amount below what it expects to lose at trial plus how much it would cost to get through it. In an ideal world, the lawsuit would settle at the "X" line because we assume that is the level of compensation and deterrence the substantive law has determined we need.
14 Because the settlement range is symmetrical around "X" in this example, if the parties are equally strong negotiators, that's exactly where we might expect the settlement to fall. If it does, then the lawsuit resolves at the "right" price without wasting resources on trial. That is what economists call Pareto efficient. 497, 498 & n.3 (1991) (using trial outcomes as the baseline because trials are designed to result in an accurate decision under the substantive law, and they do a "good enough" job at this task).
But many things can disrupt this happy story. The parties may not agree on what the expected value of the case is. 15 The parties may not have equal litigation expenses. 16 Either of these things can skew settlement away from "X." Or, as relevant here, the parties may have different risk preferences. I have depicted this in Figure 3 with the line "R" -a line that shows how much the plaintiff is willing to pay to avoid running the risk of losing the trial. If the defendant is risk-neutral and therefore has no "R" line, then, as the Figure shows , the settlement range becomes X-L-R to X+L. Because this range is asymmetrical around "X," even when the parties are equally strong negotiators, we would expect the settlement to fall somewhere short of "X." This means we would not expect the plaintiff to receive all the compensation prescribed by the substantive law nor expect the defendant to face the right level of deterrence.
The virtue of the new, claim-investing financing is that it mitigates the problem of risk imbalance. Now, the risk-averse plaintiff can simply sell some or all of its claim to a third-party financier who is risk-neutral. It is true that the plaintiff does not receive quite the compensation the substantive law prescribed because it must pay some sort of premium to the third-party financier, but the plaintiff gets much closer than if it had to do it alone. And, although the defendant may or may not face the deterrence that the substantive law prescribed, depending on whether the plaintiff transfers enough risk to reduce "R" in Figure 3 to zero, again, things are better in that regard than they would be without financing.
II. whAt AboUt ClASS ACtIonS?
Do the risk-balancing virtues of claim investing carry over to class action litigation? Commentators have not yet addressed this question because it is thought that it is not possible for financiers to buy a piece of a class action lawsuit. Indeed, the major claim-investing financiers say they have eschewed any interest in funding class action cases in the United States. Part of this is no doubt to stave off political controversy -class actions are as controversial in their own right as the new financing is; combining the two would bring a world of trouble. But part of this is also because it is thought difficult to put together the financing deals in class action cases. In these deals, investors buy a portion of a plaintiff's recovery; the investor enters into a contract directly with the plaintiff. Thus, in a class action case, the investor would have to find each and every class member and enter into an agreement with them in order to receive a share of the class's recovery. This is obviously difficult to do and many people think it is completely impractical.
On the other hand, it is how things are done in other countries. In Australia, for example, investors who want to fund securities fraud classes find shareholders and sign them up one by one. What happens if they don't get everyone signed up? The class action proceeds only with the shareholders who did. 17 There is nothing to stop financiers in the United States from doing this, too, but it comes at a high price: it converts our opt-out class action into an opt-in one because only the class members who opt in to the financing agreement stay in the class.
18 Whatever attraction this has had to investors in Australia, it has not proved attractive to financiers in America.
What about the class action lawyer? Couldn't the financier buy a share of the lawyer's portion of the class's recovery, thereby indirectly buying a share of the class's recovery? For example, class action lawyers are usually awarded 25% of any class recovery they win in the United States;
19 why couldn't the financier buy half of that and thereby take what will probably be a 12.5% stake in the case? The problem here is not a practical one, but an ethical one: lawyers cannot split their fees with non-lawyers. But I have seen lawyers do it nonetheless, by converting fee-splitting contracts into graduated, nonrecourse loans or into firm-wide, revenue-splitting contracts. Consider first the graduated, nonrecourse loan. In a common nonrecourse loan contract, the borrower pays nothing if the lawsuit fails, but pays back a multiple of the loan if the lawsuit is successful. It is routine for such contracts to require the borrower to pay back higher multiples the longer it takes to resolve the lawsuit. But what if the contract graduated the multipliers based on the amount the lawsuit recovered rather than the duration of the lawsuit (e.g., 1.5x if the plaintiff recovered one million dollars or less; 2x if the plaintiff recovered between one and two million dollars; 3x if the plaintiff recovered above two million dollars)? It would approximate a contract whereby the lender received a percentage of the recovery; the greater the number of partitions, the closer the two contracts would come to one another. 21 But if that is too complicated for you, there is an even easier way to evade the ethical rule: lenders are often allowed to recover a percentage of a lawyer's fees from his portfolio of cases (i.e., firm-wide gross revenues), even though they are not allowed to do so from a single case. 22 It is therefore not surprising that one of the most popular courts for class action filings has now entered a standing order requiring "disclosure [of] any person or entity that is funding the prosecution of any claim or counterclaim" in a class action. 23 Thus, modified versions of the new financing are already afoot in class action cases. But could the modifications be dropped and investors find some way to buy a share of the class's recovery directly, without losing the power of the opt-out class action? I think they can. In my view, we already have a mechanism at our disposal to force class members to pay financiers even when they do not affirmatively consent to doing so; it is the same mechanism we use to force class members to pay class action lawyers when they do not consent to doing so: unjust enrichment doctrine.
24
The lawyers who file and prosecute class actions create benefits for class members equal to whatever class members recover in the class actions; under Van Gemert, 444 U.S. 472, 478 (1980) (describing unjust enrichment, in the context of class actions, as an "exception" to the "general principle" that litigants must pay for their own attorney's fees).
this doctrine, it is unjust for the class to take the benefits and not pay the lawyers for creating it. 25 This is also sometimes called the "common benefit" doctrine.
26
There is nothing in this doctrine that limits its application only to efforts by lawyers who create benefits for others; indeed, its earliest application was to efforts by one of several trust beneficiaries to improve trust assets; the other trust beneficiaries were forced to pay their fair share for these efforts. 27 If third-party financiers likewise provide the class with help, there is no reason why the class should reap the benefit of the help without paying for it. When a class action settles or ends in a verdict, a court could give a portion of any judgment to the financiers, just as it does now to the lawyers. Apparently, Canadian courts have already adopted this approach to accommodate financing in class actions, 28 and Australian courts are considering it as well. 29 I see no reason why it cannot be done in the United States, too.
How might all of this work in practice in the United States? It might work in one of two ways. First, a financier could appear before the court at the outset of a case -presumably with the support of the class representatives or class counsel -and ask the court to permit it to pay the litigation expenses in the case, to pay the class upfront compensation, or both, in exchange for some percentage of the recovery should there be one. Although it would be unusual to make such an arrangement before the case is over, 30 attorneys' fees 31 and there is no reason they could not for a financier. Indeed, not only has it been done for fees, but scholars think the best way to set fees is at the outset of the case; 32 the same is true for third-party financing. 33 (Even better still would be to auction off financing 34 -or to auction off the entirety of the class's claims 35 -at the outset of the case.) Second, the court could pay the financier at the end of a case much as it does now the class action lawyer. In this scenario, the financier could strike a deal with the class representative or the lawyer at the outset of the case to pay the litigation expenses in the case (i.e., class counsel's fees by the hour and costs for experts and the like) in exchange for support from the class representative or the lawyer at the end of the case for a request to the court to pay to the financier the common-benefit award that would otherwise have gone to the lawyer. It will obviously be riskier for the financier to wait until the end of the case to learn how much of the class's recovery the court is willing to pay it, but class action lawyers routinely endure the same risk and they still bring class action cases. Although the back-end scenario may make financing more expensive, it should not make it impossible. * * * Thus, I think the new financing is already in our class action cases in some form and may very well expand in the future. If so, then it is worth asking whether the same risk-balancing virtues of the new financing discussed in the previous Part can be found as well in class action cases. If not, perhaps we should foreclose any expansion of the new financing into those cases.
On the one hand, it is hard to see any benefit to permitting the plaintiffs in class action lawsuits to access risk financing. As Professor Molot himself has noted, the vast majority of class actions are comprised wholly or at least mostly 31 See Fed. r. civ. p. 23(g) (1) of persons with only a small stake in the lawsuit; 36 that is, class members are typically not risk-averse at all over the small losses that class actions usually seek to redress.
37 This is, of course, one of the primary reasons why we have the class action to begin with: to aggregate into a viable litigation vehicle claims that are too small to bring on their own.
38 If the principal benefit of the new financing is to permit the plaintiff side to draw even with the risk profile of the defendant side, then there is no such benefit to realize through financing to class members.
However, as noted above, the financing can also take place (and is already taking place in some form) vis-à-vis the class action lawyer. And, indeed, even more so than in individual cases, the lawyers are the real parties in interest in class action cases; they are the ones making the decisions whether to settle and for how much. 39 If we are concerned about risk aversion skewing settlements, then, in class action cases, we should be focused on the lawyer and not the class member anyway. If class action lawyers under-settle cases due to risk imbalances, then class members get too little compensation and defendants face too little deterrence in exactly the same way that we worry plaintiffs and defendants do when there are risk imbalances in individual cases. And unlike class members, class action lawyers are risk-averse; they have a lot of time and money on the line in class action cases and even the largest firms with vast portfolios of cases are not risk-neutral in their largest cases. Thus, it seems to me that the new third-party financing can do work even in class action cases to the extent that the financiers buy some or all of the lawyers' stakes.
It is true that claim investing might sometimes exacerbate rather than ameliorate risk imbalances in class action litigation. This is the case because the class action device has the effect of increasing risk to the defendant. If a class action case goes to trial, a single jury might resolve thousands or even millions of claims. This makes the defendant's worst-case scenario -losing every single case -a realistic possibility (perhaps the same probability of losing any single case). 40 Gold, Clientless Lawyers, 92 wash. l. rev. 87 (2017) . 40 See Richard A. Nagareda, Aggregation and Its Discontents: Class Settlement Pressure, Class-Wide Arbitration, and CAFA, 106 colum. l. rev. 1872 , 1881 (2006 . may be less risk-averse than defendants once a class is certified. 41 If we add claim investing on the plaintiff side, too, we arguably make the risk disparity worse, not better.
Of course, defendants already have access to liability insurance to shift this risk. But if the worst-case scenario is big enough -i.e., beyond the abilities of corporations to buy liability insurance -even rich corporations might be willing to pay a risk premium to avoid trial. 42 In my view, however, there are better ways to deal with the trial risk that class actions impose on defendants than to neuter third-party financing: stop letting one jury decide the entire class action case. I have long proposed sampling to resolve class action trials for this very reason. 43 To borrow Professor Molot's formulation: sometimes the best solution to a procedural problem may still be a procedural one.
44
This does not mean that claim investing is necessarily socially desirable in class action cases. Some commentators have identified social costs associated with claim investing. Any serious inquiry into the desirability of claim investing in class actions must assess these potential costs, and, in the paragraphs below, I attempt to do so briefly.
Perhaps the most popular complaint about claim investing is that it leads to more litigation. 45 This might be bad insofar as litigation increases the costs of undertaking activities in our society. But if financing leads to more 41 See id litigation, it would seem to do so only because, as I explained, the financing disadvantages of plaintiffs have led them to file too few cases now. Thus, this is really not a cost of claim investing, but a benefit. The same is true of the worry that claim investing will cause litigation to last longer, thereby consuming greater resources of the parties and the court system. 46 Although other scholars dispute this notion, 47 even if it is true, again, it would seem to do so only because a world without claim investing led parties to settle cases too quickly for lack of resources or lack of risk tolerance.
Some scholars have been concerned that claim investing could increase agency costs because now there are two agents who might have interests that diverge from the litigant's: the lawyer and the investor. 48 Other scholars dispute this notion, too, 49 but, even if it is true, it seems to me the problem is solvable by contract: why wouldn't a financier write the financing contract to align the lawyer's interests as closely as possible with its own? Of course, this will not eliminate the preexisting lawyer-client agency costs in class action litigation, but I see no reason why claim investing should exacerbate them.
Finally, some scholars worry that the new financing will skew the types of cases that are litigated. 50 For example, some scholars note that it is difficult for financiers to make money on suits seeking only injunctive relief; thus, financing will shun such cases. 51 Others worry that financiers will be drawn most particularly to low-probability cases (because here the risk-tolerance differentials between financiers and litigants are the greatest). 52 As an empirical matter, these scholars may very well be correct (though others scholars think investors will finance the most meritorious rather than the least meritorious cases 53 ), but I have a hard time understanding these concerns as "costs." That is, it seems to me that financing is only additive: it does not depress the litigation of injunctive or high-probability cases; it only adds the litigation of other cases. The only objection that can be made here, it seems to me, is that it is not the highest use of court resources to litigate the sorts of cases that will be financed, and this will deprive higher-priority cases of those resources. This strikes me as a sound objection only for low-probability cases, and, even if financing leads to more of these cases, it strikes me as a vanishingly small cost compared to the financing benefits described above.
For all these reasons, even in class actions the case against claim investing strikes me as weaker than the case for it.
ConClUSIon
I think the day when financiers buy up pieces of class action cases may already be upon us in the United States. Moreover, whatever practical or ethical hurdles do still stand in the way may soon be toppled. It is therefore worth asking whether claim investing offers the same risk-balancing benefits in class action cases that it does in other cases. I think it does, but not because plaintiffs need risk transfer devices; rather, it is because their lawyers do. This does not necessarily mean that this new financing is socially desirable overall in class actions, but the social costs that have thus far been identified with the new financing seem modest compared to the social benefits. 53 See max schanzenBach & david dana, how would Third parTY FinancinG chanGe The Face oF american TorT liTiGaTion? The role oF aGencY cosTs in The aTTorneY-clienT relaTionship (2009) (contending that third-party financing will also reduce the incentives to bring and maintain nuisance suits by giving the parties a signal of the low quality of the case).
